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ble beneficiaries. The rule as laid down will, on the other hand, work 
approximate justice only if all the parties interested are related to 
the testator within the same degree and therefore able to take property 
equally under the law of descents. 



Extraterritorial Effect of a Decree of Divorce Upon the Claim 
for Alimony. — Just as marriage, in creating a new status, necessarily 
affects an adjustment of the property rights of the contracting parties, 1 
so a decree, affecting or destroying this status works a corresponding 
readjustment of such incidental relations. 2 Thus a divorce a vinculo 
would seem to annihilate the status as effectually as the death of one 
of the parties. 3 In such event the courts will recognize rights which 
have become vested in either spouse and deny those which were merely 
inchoate, the former having acquired an existence independent of, 
whereas the latter were still contingent upon, the continuation of the 
status. 4 And so in general, in the absence of saving statutes, divorce 
extinguishes the wife's right of dower. 5 The claim for alimony is, 
however, neither in the nature of a property right, nor is it inchoate, 
but is founded rather upon the marital obligation of the husband 
to support and maintain his wife, 7 and constitutes an imperfect obliga- 
tion which in theory continues to Test upon the husband after the dis- 
solution of the status unless forfeited by the wife's misconduct, 8 but 
which in practice must be made specific by a decree of the court in 
order that it be binding upon the husband. In this it is distin- 
guishable from the right of dower, for the wife must in general make 
claim and prove its merit, 10 whereas dower vests by operation of law. 
It would of course seem that no rights could be predicated upon a 
status which has been destroyed, 11 a proposition typified by the extin- 
guishment of dower upon divorce, and yet in the case of rights arising 
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other than by operation of law, this is convincing only if the dissolu- 
tion was accompanied by a proper presentation of these rights. 12 This 
consideration is acutely involved where a foreign decree of divorce 
rendered ex parte upon constructive service is set up as a bar to an 
action for alimony. The enforcement of a claim, for alimony is the 
enforcement of a personal obligation and consequently an action t» 
personam, 13 and it is fundamental that such an action based on con- 
structive service is of no effect extraterritorially, 14 nor even intraterri- 
torially because, except in the case of a domiciled absentee, 15 not con- 
stituting "due process'' - of law. 10 Conceding that the forum will recog- 
nize a divorce decree of a sister state granted ex parte on substituted 
service as conclusive so far as its effect upon the status is concerned, 
the action being one quasi in rem,, what is the necessary effect upon 
the wife's claim for alimony, whether or not it be made the object of a 
decree in the previous proceeding? If the disposition of the claim is 
essential to a complete determination of the cause, so that the divorce 
decree would be res adjudicata thereto, the action or non-action of the 
court with respect to alimony, would logically demand such extraterri- 
torial effect as that accorded to the principal decree. 17 Such was the re- 
sult in a recent case, McCormich v. McCormich, (Kan. 1910) 107 Pac. 
546, where a decree of divorce, secured ex parte on constructive service 
by the husband in Missouri, without mention of alimony, was held under 
a statute requiring full effect to be given to a foreign divorce decree, 
to be a bar to a subsequent application by the wife in Kansas for 
alimony in lands there situated, although she offered to prove ab- 
sence of misconduct on her part. To say, however, that under such 
circumstances the decree is res adjudicata as to the claim for alimony, 
is to extinguish the claim without opportunity for its presentation. 18 
A decree for alimony awarded ex parte on constructive service is not 
entitled to extraterritorial recognition, 10 but does not therefore prevent 
the claim from being made the subject of an independent decree with- 
in the forum. 20 Nor should a decree either ignoring or barring the 
claim for alimony be effective as incident to an action in rem, 2 ' be- 
cause affecting personal obligations without the jurisdiction of the 
court. It would seem preferable, therefore, to allow the wife a sepa- 
rate action in the forum, 22 and since it is essential to this action to 
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prove absence of misconduct on her part, such proof would be com- 
petent, without constituting a collateral impeachment of the decree of 
dissolution, 23 in that the issue is distinct and one which for extrater- 
ritorial purposes was not properly before the court of the sister state. 24 



The Duty of a Local Telephone Company to Grant Long Dis- 
tance Connections. — Given two public service companies one de- 
manding the services of the other, it is well settled that the former, 
though a rival of the latter, is entitled to the same rights as the pub- 
lic at large. 1 Thus, a carrier is bound to receive and to deliver over 
its lines all freight tendered to it by a connecting carrier. 2 This 
duty relates back to the obligation to the original sender 3 and is 
not modified by competitive relations between the companies in ques- 
tion, though the problem as to reasonable rates may be affected by 
this element 4 It is equally well settled, on the other hand, that a 
public service company need accord to another company no greater 
privileges than those enjoyed by the rest of the public. It cannot, 
therefore, be compelled to surrender its system to another corpora- 
tion so that the latter may utilize it as its own. 5 So, while one tele- 
graph company must receive and transmit messages tendered by 
another, it need not give the latter physical control over any of its 
instruments or other facilities. 

The application of these principles to the telephone business gives 
rise to difficulties. The service to the public in this case is different 
from that rendered by a carrier or a telegraph company .in that it 
necessarily involves on the part of those served, a partial use of and 
control over the instrumentalities and facilities of the telephone 
company. Consequently, when a telegraph company demands the in- 
stallation of a telephone in its office and tenders the published rates, 
the service it asks is identical with that rendered to the public in gen- 
eral and must, therefore, be furnished, competitive relations between 
the two companies notwithstanding. This result has, however, not 
been reached without considerable hesitation. 7 While such service has 
been almost uniformly compelled in the past, the decisions have 
rested wholly upon the ground that, as the telephone company was 
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